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JIM IRVIN 

TONY WEST 

CARL J. KUNASEK 

Chairman 

Commissioner 

Commissioner 

IN THE MATTER OF U S WEST 
COMMUNICATIONS, INC.'S 
COMPLIANCE WITH $4 271 OF THE 
TELECOMMUNICATIONS ACT OF 1996. 

Docket No. T-00000B-97-0238 

RESPONSE OF U S WEST TO MOTION 
BY JOINT INTERVENORS TO REJECT 
U S WEST'S NOTICE OF INTENT AND 
REPLY IN SUPPORT OF ITS MOTION 
FOR IMMEDIATE IMPLEMENTATION OF 
PROCEDURAL ORDER 

U S WEST respectfully submits this Response to the Motion by 

Joint Intervenors to Reject U S WEST's Notice of Intent to File 

With the FCC and this Reply in Support of U S WEST's Motion for 

Immediate Implementation of Procedural Order. 

I. INTRODUCTION 

U S WEST's experience in 271 proceedings in other states is 

that the Joint Intervenors will make every effort to delay this 

proceeding. It is easy to understand why they want delay. The 

Joint Intervenors are attempting to protect their market share in 

the Arizona interLATA long distance market, which is worth over a 

billion dollars per year. Thus, for every week they delay 

U S WEST's entry into the Arizona long distance market, they will 

protect approximately $20 Million in market share. 

The Joint Intervenors' Motion is the first of what U S WEST 

expects will be many attempts to delay this proceeding. In their 

Motion, the Joint Intervenors ask that the Commission "reject" 
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J S WEST’s application and order it to submit a new application. 

The Joint Intervenors further attempt to delay these proceedings 

3y requiring an unworkable and unnecessarily-protracted 

?rocedural schedule. The Joint Intervenors also request that the 

Jommission hold a hearing to consider U S WEST’s application. 

By requesting that the Commission order U S WEST to resubmit 

its application, the Joint Intervenors are attempting to 

accomplish two things. First, as previously discussed, they are 

attempting to delay these proceedings and protect as much as $20 

(illion in market share per week. Second, they are attempting to 

lock U S WEST into testimony and evidence which will be outdated 

3y the time the FCC rules on U S WEST‘s application (which will 

3e at least six months from the date U S WEST files its 

application in Arizona). To support their request, the Joint 

Intervenors rely solely on FCC rules, which do not, and should 

not, apply here. Those rules are the result of the FCC‘s short 

statutory time frame to issue an opinion. This proceeding is 

different. In this proceeding, the Commission is developing a 

record to send to the FCC along with its recommendation. 

The Joint Intervenors do not propose an alternative 

schedule; they just take unfounded pot shots at U S WEST‘s 

proposed schedule. U S WEST has suggested a reasonable schedule 

for testimony and discovery. That schedule is based on 

U S WEST’s experience in other dockets and is designed to allow 

the Commission to consider as complete and current a record as 

possible. 
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As for the Joint Intervenors' request for a hearing, that 

request is consistent with U S WEST's proposed procedural order, 

which requested a hearing before the full Commission. There 

appears to be agreement on this proposal. 

11. DISCUSSION 

A. Joint Intervenors' Request to Reject U S WEST's 
application is without merit. 

The Joint Intervenors' request for the Commission to 

\\reject" U S WEST's application is based on a fundamental 

misapplication of FCC rules. The Telecommunications Act of 1996 

imposes a 90-day deadline for the FCC to rule on 271 

applications. Due to the short deadline, the FCC has imposed a 

short procedural schedule for 271 applications, including a 2 0 -  

day requirement for state commissions to file comments and a 

requirement that an applicant file with its application all 

evidence upon which it will rely. 

This proceeding serves a different purpose from FCC 

proceedings, and the FCC's rules and procedures are not 

appropriate here. In this proceeding, the Commission is 

conducting an investigation so that it can give the FCC an 

informed recommendation. In addition, the Commission is 

attempting to develop a complete and current factual record for 

the FCC's review. The FCC recognizes that state commissions are 

best positioned to develop a full factual record. The FCC has 

encouraged state commissions to \\develop and submit to the [FCC] 

as much information as possible." FCC Order on Ameritech' 
26 
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Michigan 271 Application, f 34. 

The Joint Intervenors’ are attempting to freeze the evidence 

as of the date of U S WEST’s notice of application. That result 

would be inconsistent with the FCC’s request that the Commission 

develop a record that is complete and current. Under U S WEST‘s 

proposed procedural order, the Commission will issue an order 

approximately 4 months following the submission of U S WEST’s 

application. The FCC then has 3 months to rule following the 

submission of U S WEST‘s application in that forum. Thus, the 

Joint Intervenors’ proposal would freeze the evidence at a date 7 

months before the FCC rules. That result is totally 

unacceptable. The evidence of competition in Arizona will have 

dramatically changed in that 7 month period. In addition, 

U S WEST is working hard to continue to develop and improve its 

systems and procedures for providing service to CLECs, and the 

Commission should be able to consider all such improvements when 

it makes a recommendation to the FCC. 

If the Commission accepts the Joint Intervenors‘ proposal, 

it will be unable to give a recommendation to the FCC that is 

based on a complete and current record. In addition, the 

Commission will not be fulfilling the FCC’s request that the 

Commission develop a record that is as complete and current as 

possible. To develop a complete and current record, the 

Commission should enter the procedural order submitted by 

U S WEST. 
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B. This Commission Should Enter the Procedural Order 
Proposed by U S WEST. 

U S WEST's proposed procedural order is based upon its 

2xperience in 271 proceedings in other states. In those 

?roceedings, U S WEST filed complete and detailed testimony at 

:he time of its application. Lengthy discovery phases followed, 

in which the parties attempted to conduct general discovery and 

in which the parties filed response and rebuttal testimony. The 

result of that lengthy process was that significant changes to 

:he evidence had occurred between the time that the application 

vas filed and the time of the hearing. The Joint Intervenors, 

ising the same tactics they have employed here, then objected to 

:he submission of additional evidence to update the record, which 

resulted in additional delays. 

U S WEST is attempting to avoid those problems in this 

?roceeding. It has proposed a schedule which allows the parties 

;o obtain relevant general discovery first, and then file 

testimony. This process will result in the Commission being able 

to consider a record which is as up to date as possible. 

The Joint Intervenors allege that the proposed procedural 

Drder will \\deprive the Commission and Intervenors of any real 

Dpportunity to evaluate U S WEST's application." Motion, p. 2 .  

That allegation makes no sense. Phase I1 of U S WEST'S proposed 

procedural order allows the Intervenors to conduct focused 

discovery on U S WEST's testimony and to file responsive 

testimony. The proposed procedural order will not deprive the 
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Commission of the opportunity to evaluate U S WEST's application; 

it is designed to provide the Commission the opportunity to 

evaluate as complete and current a record as possible. 

C. The Joint Intervenors Should Not Be Allowed to Avoid 
Their Legal Obligation to Respond to Discovery. 

In their Motion, the Joint Intervenors imply that they have 

no obligation to respond to discovery. It is hard to understand 

how they can make such an assertion. In legal proceedings, all 

parties (and even non-parties) are obligated to respond to 

discovery. The Joint Intervenors somehow claim that they should 

be treated differently because they are not obligated to 

participate in these proceedings. Motion, p. 6 .  U S WEST is not 

aware of any authority to support the contention that voluntary 

intervenors are not obligated to respond to discovery. Indeed, 

voluntary parties are routinely required to respond to discovery 

in legal proceedings. Plaintiffs in civil actions are voluntary 

participants in those proceedings, and they are required to 

respond to discovery in the same manner as any other parties. 

Joint Intervenors also contend that all of the information 

relevant to this case is within U S WEST's possession and 

control. Motion, p. 7. That is not the case. Much of the 

relevant information in this case is in the possession of the 

Intervenors. For example, the FCC has indicated that a 271 

 applicant must establish that it can provision checklist items in 
quantities that competitors may reasonably demand. See FCC Order 

on BellSouth's Louisiana 11 Application, 7 54. The FCC also 

r 
FENNEMORE CRAIG 

A P I O I , G S S I U N A L  CORPORATlOh 
P H O E N I X  

- 6 -  



5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

looks to whether an applicant‘s OSS systems are “designed to 

accommodate both current demand and projected demand of competing 

carriers.,’ FCC Order on Ameritech‘ Michigan 271 Application, f 

137. To develop its case, U S WEST must conduct discovery on, 

among other things, the projected demand of the Intervenors for 

each checklist item. 

By dodging their discovery obligations, the Joint 

Intervenors are attempting to create a situation where they can 

freely make allegations directed at U S WEST without being put to 

the test regarding the veracity of those allegations. For 

example, in other 271 proceedings, some of the Joint Intervenors 

alleged that they have decided not to enter the local market 

because of actions taken by U S WEST. Those allegations were 

contrary to public statements of the same Intervenors that they 

decided not to enter the local market for economic reasons. 

Nevertheless, those Intervenors refused to respond to discovery 

to support their allegations. 

In short, discovery from the Intervenors should be an 

integral part of this proceeding. 

necessary to develop a full record for the FCC. 

is necessary for U S WEST to fully advocate its case, and it will 

be necessary to test the veracity of the Intervenors’ testimony. 

Such discovery will be 

Such discovery 

D .  T h e  Commission Should Hold a Hearing to Consider 
U S WEST’S Application. 

In its Motion for Procedural Order, U S WEST asked that its 

application be considered in a hearing before the full 

4 
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Commission. The Joint Intervenors have made the same request for 

a hearing, and there does not appear to be any dispute on this I/ 
It point * 
111. CONCLUSION 

For all of the foregoing reasons, U S WEST respectfully 

requests that the Commission deny the Motion by Joint Intervenors 

to Reject U S WEST's Notice of Intent to File With the FCC and 

that the Commission grant U S WEST's Motion for Immediate 

Implementation of Procedural Order. 

DATED this 22nd day of February, 1999. 

Respectfully submitted, 

U S WEST COMMUNICATIONS, INC. 

BY 

Andrew D. Crain 
Charles W. Steese 
Thomas M. Dethlefs 
1801 California Street, Suite 5100 
Denver, CO 80202 
(303) 672-2948 

FENNEMORE CRAIG, P.C. 
Timothy Berg 
3003 North Central Ave., Suite 2600 
Phoenix, AZ 85012 
(602) 916-5421 

Attorneys for U S WEST 
Communications, Inc. 

ORIGINAL and ten copies of 
the foregoing filed this 22"d day 
of February, 1999, with: 
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ARIZONA CORPORATION COMMISSION 
1 2 0 0  West Washington Street 
Phoenix, Arizona 85007  

COPY of the foregoing hand 
delivered this 22"d day of February, 1 9 9 9 ,  
to: 

Christopher Kempley 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1 2 0 0  West Washington Street 
Phoenix, Arizona 85007  

Ray Williamson, Acting Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1 2 0 0  West Washington Street 
Phoenix, Arizona 8 5 0 0 7  

COPY of the foregoing mailed this 
22"d day of February, 1 9 9 8 ,  to: 

Michael M. Grant 
GALLAGHER AND KENNEDY 
2600 North Central Avenue 
Phoenix, Arizona 85004-3020 
Attorneys for U S West New Vector 
Group 
Scott Wakefield, Chief Counsel 
Residential Utility Consumer Office 
2828 North Central Avenue, #1200 
Phoenix, Arizona 85004 

Kath Thomas 
Brooks Fiber Communications 
1600 South Amphlett Boulevard, # 3 3 0  
San Mateo, California 94402 

Douglas G. Bonner 
Alexandre B. Bouton 
SWIDLER & BERLIN, CHARTERED 
3000 K Street, N.W., Suite 300 
Washington, D.C. 20007 
Attorneys for GST 
Lex J. Smith 
Michael Patten 

2901 North Central Avenue 
P.O. Box 400 
Phoenix, Arizona 85001-0400 
Attorneys for ACSI, Cox, ELI and TCG 

BROWN & BAIN, P.A. 

Penny Bewick 
Electric Lightwave, Inc. 
4400 NE 77th Avenue 
Vancouver, Washington 98662 

Thomas L. Mumaw 
SNELL AND WILMER, L.L.P. 
One Arizona Center 
Phoenix, Arizona 85004-0001 
Attorneys for Brooks Fiber 
Robert Munoz 
WorldCom, Inc. 
185 Berry Street, Building 1, #5100 
San Francisco, California 94107 

Donald A. Low 
Sprint Communications Company L.P. 
8140 Ward Parkway 5 E  
Kansas City, Missouri 64114 

Charles Kallenbach 
American Communications Services, Inc. 
131 National Business Parkway 
Annapolis Junction, Maryland 20701 
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Zarrington Phillip 
:ox Communications, Inc. 
L400 Lake Hearn Drive, N.E. 
Ytlanta, Georgia 3 0 3 1 9  

Joe Faber 
releport Communications Group, Inc. 
1350 Treat Boulevard, #500 
dalnut Creek, California 94506  

caren L. Clausen 
rhomas F. Dixon 
JICI Telecommunications Corporation 
707 - 17th Street, #3900 
lenver, Colorado 80202  

iichard M. Rindler 
atony Richard Petrilla 
jwidler & Berlin, Chartered 
3000 K Street, N.w., Suite 3 0 0  
dashington, D.C. 2 0 0 0 7 - 5 1 1 6  

Joyce Hundley 
Jnited States Department of Justice 
atitrust Division 
1 4 0 1  H Street, NW, Suite 8000 
dashington, D.C. 20530  

Richard Smith 
Director of Regulatory Affairs 
Cox Communications 
2200  Powell Street, Suite 7 9 5  
Emeryville, California 9 4 6 0 8  

Deborah S. Waldbaum 
Teleport Communictions Group, Inc. 
2 0 1  North Civic Drive, Suite 2 1 0 0  
Walnut Creek, California 94596  

Thomas Campbell 
LEWIS AND ROCA 
40 North Central Avenue 
Phoenix, Arizona 85004  
Attorneys for MCI 
Bill Haas 
Richard Lipman 
McLeod USA 
6400  C Street SW 
Cedar Rapids, Iowa 5 4 2 0 6 - 3 1 7 7  

Mary Tribby 
Law and Government Affairs 
AT&T 
1 8 7 5  Lawrence Street, Suite 1 5 7 5  
Denver, Colorado 80202  

Joan Burke 
OSBORN MALEDON, P.A. 
2 9 2 9  North Central Avenue, 2 l S t  Floor 
P.O. Box 3 6 3 7 9  
Phoenix, Arizona 8 5 0 6 7 - 6 3 7 9  
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